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The world is experiencing an uptick in regulatory administrative sanctions issued by
regulatory authorities due to various compliance, governance and risk deficiencies (in some
instances malfeasance) experienced by different licensees. Locally the FSCA’s Regulatory
Actions Report for 2023/4 and the FIC’s Annual Report 2023/4 are obvious points of
reference in this regard, amongst others.

Regulatory sanctions are one of the data points that demonstrate the regulatory health and
integrity of a particular sector or system. The more regulatory sanctions there are, the more
downward the trend of confidence levels in that particular sector. Rory Doyle, Head of
Financial Crime Policy at Fenergo on the release of its half-year annual findings on global
financial institution enforcement actions noted, “These penalties disrupt investor
confidence, negatively impact share price, and damage companies’ reputations -
consequences many firms, regardless of their size, cannot afford to shoulder.”

The question becomes: what is this trend really a function of? Is it a function of increasing
misdemeanours? Is it increased regulatory authorities’ intolerance of licensees who do not
observe regulatory requirements? Is it a function of better expertise by regulatory authorities
discovering more sanctionable misdemeanours by licensees? It is regulatory authorities’
increased capacity to conduct more inspections, which comes with an increased likelihood
of detecting sanctionable / consistent and/or repeated compliance misdemeanours? There
are many variables for this less than satisfactory outcome and this debate will continue for
several years to come.

What are the possibilities in improving this outcome?

One of the mid-points of all of this should be the licensees’ level of maturity of their
compliance environments. Focus on the licensee’s compliance maturity can play a role in
reducing its vulnerabilities that result in sanctions. The concept of compliance maturity
possesses organisational universality as it touches all the relevant competencies within the
licensee’s governance echo system.

Capability Maturity Model (CMM) is a comprehensive framework which evaluates and
enhances organisation’s development and maintenance processes. Compliance Capability
Maturity Model converts from this concept and provides organisations with a systematic
approach to identify inefficiencies, implement improvements and achieve greater workflow
consistency and quality. It appreciates that lasting improvement comes through
incremental changes rather than sudden transformations. By categorising progress into



maturity levels, the model offers a structured pathway for organisations to evolve from
informal, reactive practices to streamlined, predictable processes.

Originally created for the U.S. Department of Defense to assess the quality and capability of
their software contractors, CMM models have expanded beyond software engineering to
help any organisation in any industry to build, improve and measure their capabilities and
improve performance.

The maturity level domains and their implications can be referred to below and they are

many varying versions that have similar effects as the following:

Level Level 1 Level 2 Level 3 Level 4 Level 5
Steps Initial Repeatable | Defined Managed Optimised
Description | Describes a | Describes a | Describes  a | Describes  a | Describes a
poorly aligned | loosely strategic compliance compliance
compliance aligned compliance function management
function  with | compliance management | aligned with | process
undocumented | function structure  in | the performed at
strategles, supported by | place with | organisational | an  optimal
manual informal well-defined strategic plan | level with
management policies processes best practices
processes, lack | applied  to | supported by in full use.
of integrated | processes an organised
systems  and | performed by | and highly
heavy reliance | employees trained team.
on spreadsheets | with  mixed
/ manual | skill levels.
documents.
Generally <30% of forms | >50% of key | >80% of forms | >90% of forms | 100% of
Accepted are adequate | forms are | are adequate | are adequate | forms are
Compliance | and effective adequate and | and effective and effective adequate and
Practice effective effective
(GACP)
Reference

To explore how this lever can be pulled in pursuing more satisfactory outcomes in regulatory
administrative sanctions environment (i.e. reduced regulatory sanctions), a research by KCI
Research provides a reasonably fair perspective on this. For purposes of this brief article,
illustrations below are relevant.


https://www.knowledgeleader.com/topics/training-development
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Level Level 1 Level 2 [ Level 4 Level 5
(Initial) (Repeatable) (Defined) (Managed) (Optimised)

1. Curve on SA Firms 81% Small, 9% Mid, 0% Big 19% Small, 67% Mid, 31% Big 0% Small, 19% Mid, 52% Big 0% Small, 5% Mid, 17% Big

|

2. Penalty Curve on 14% volumes and 2%value 48% volumes + 52% value 23% volumes + 33% value 15% volumes + 13% value
Maturity

3. How Does Each Level + Value eroding [business disruption] « Neutral to limited value enhancing + Visible value enhancing + Completely value enhancing at
contribute to the « Fighting roles and responsibilities [not advancing business strategies] * Fair compliance culture and tone all levels and felt by everyone
Suceess of the + Poor culture & tone at the top = Maturing roles and responsibilities at the top in the organisation
Organisation = Poor Culture but tone at the top shift ~ + Negligible chances of sanctions

4. Inspections based on 12% public inspection reports 53% on public inspection reports 20% on public inspection reports 15% on public inspection
Maturity Levels

5. % Investment [% of Upto0,1% Between 0,1% to 0,5% ~1% >1%
Top Line]

6. Average time it takes T year and 8 months [1% to 2 level] 1 year 8 months [2™ to 37 fevel] T year 1 month (3 to 47] 2 years [4" to 5]
to move from 1 level
to the next

7. Key Drivers of + Infrastructure [systems, policies and = Organisational KPls = Thought leadership
Movement Based on procedures] = Tone at the top [Endorsement Letter] = Research capability
Levels » Compliance culture [consequence + reward] = In line with industry trends

Source: KCI Research

The research identified about nine (9) key themes, but this article will pick up on three (3)
that could be helpful in thoroughly considering matters of compliance maturity and igniting
a debate to that effect.

1. Curve on South African Firms

We first looked at the curve on the South African firms regarding where they are in their
compliance maturity in relation to their size. Peer groupings are critical in measuring entities’
level of compliance maturity.

Level
Level 1 Level 2 Level 3 Level 4 Level 5
(Initial) (Repeatable) (Defined) (Managed) | (Optimised)
1. Curve 81% Small 19% Small 0% Small, 0% Small
: on SA 9% Mid 67% Mid 19% Mid 52% 5% Mid
Firms 0% Big 31% Big Big 17% Big

e Level 1 [Initial] is dominated by small enterprises whose compliance demands are
rather light and investments towards those demands are limited. In the main, these are
(at most) 3-people- or couple-owned entities which have just launched and/or are in a
growth phase.

e The entities happen to operate in a regulated space (i.e. financial, telecoms and real
estate). Most of them outsource their compliance needs to other small compliance
consultancy firms. They may not necessarily pose a massive systemic risk to the sectors
they operate in and resultantly, may not attract high attention from the regulatory

' Sizes of entities for research purposes
Size Small-sized entity Medium-sized entity Big-sized entity
NPBT* threshold <R30 million NPBT <R500 million NPBT >R500 million NPBT
*NPBT refers to net profit before tax.




authorities. Furthermore, regulatory authorities with limited resources tend to focus on
big firms.

Level 2 [Repeatable] starts being dominated by mid-size profile entities. The subdued
appearance of entities with big-size profiles/features is visible. A small number of small-
sized entities is also present at this level and these are the ones at the end of the
threshold spectrum with external investments that dictate elevated governance.

Level 3 [Defined] is dominated by big-size profile entities, followed by mid-size
profile/features entities. The small-size profile entities did not make it to this level. The
majority of big-size profile entities in South Africa inherently dominate this level as a
function of the regulatory pressures that they face. They are poised to develop
conservative regulatory appetite frameworks and investments (financial or non-
financial) toward their compliance programmes.

Big-sized entities lead the pack at level 4 [Managed], followed by mid-sized entities,
though percentage numbers for both are reduced.



2.

Penalty Curve on Maturity

The second theme examines the penalty profile or curve of SA firms as a function of where

they are in their compliance maturity. There is the matter of public inspections per level. In

other words, how frequently did the entities sampled in each level receive inspections/site

visits (interventions) from regulatory authorities?

Level

Level 1 Level 2 Level 3 Level 4

(Initial) (Repeatable) (Defined) (Managed)

Penalty Curve 14% volumes & 48% volumes & 23% volumes & 15% volumes
on Maturity 2% value 52% value 33% value & 13% value

Based on the sample, low volume and value of administrative sanctions appear in level
1. This is an opportunity for the regulatory authorities to continue to reinforce their
authority and compliance regardless of the size of the entity, although reinforcement is
on a limited basis.

Furthermore, fewer interventions were noted in Level 1, given that these are small
entities and the extent to which they pose systemic risk in their respective sectors is
limited.

The big chunk of penalties in volume and value is observed in Level 2. Sitting in Level 2
as mid-sized and big-sized entities is therefore shown by data to be highly risky in terms
of administrative sanctions.

Mid-size and big-size profile entities in level 2 experienced an increase in the number of
interventions. The higher the levels, the lower the propensity to receive interventions.
The firmness of compliance infrastructure is heightened, and vulnerabilities are
constrained.

Penalties start to go down in Level 3 up to Level 4 for mid-sized and big-sized entities.
The higher the levels, the lower the vulnerability of an entity in terms of administrative
sanctions. This is explained by the fact that necessary investment in compliance
programmes by entities in levels 1 and 2 is relatively limited (for various obvious
commercial strength vs cost containment reasons) compared to entities in higher
maturity levels.



3. Inspections based on Maturity Levels

While the benefits inherent in higher levels are clear (and could far outweigh proportionate
investment), transitioning from one level to the next is a function of deliberate investment
both in financial and non-financial compliance, governance and risk related measures.

The third theme looks at the relationship between the levels and investments entities make
in their compliance programmes (per maturity level).

Level Level 1 Level 2 Level 3 Level 4
(Initial) (Repeatable) (Defined) (Managed)
Inspections 12% public 53% on public 20% on public 15% on public
based on inspection reports  inspection reports  inspection inspection
Maturity Levels reports

e Atlevel 1, investmentis up to 0,1% of their top line (gross profit). It is between 0,1% and
0,5% for level 2 entities and ~1% for entities in level 3. This investment incorporates staff
costs, systems, training and consulting fees.

e Based on what the study shows, there has to be meaning for being in each of the levels
from a compliance maturity standpoint. The third theme looks at how each level (or
being in a particular level) contributes to the success of the organisation.

e At level 1, the compliance proposition is unclear and business value is eroded by
compliance interventions. The compliance culture and tone at the top in this regard are
poor. At level 2, compliance interventions are starting to produce limited value for the
business. There is reasonable consciousness of roles and responsibilities within the
entity. It is at Level 3 that value-enhancing starts to be more visible. The compliance
culture and tone at the top also begin to align positively.

The point about compliance maturity being universalremains overarching as it interacts with
all relevant competencies in an organisation in order to produce a positive organisational
outcome. Starting from compliance practitioners to senior management to boards of
directors of the licensee - all these key organisational competencies get benefitted by a
well-considered compliance maturity intervention. From small to medium to big
companies.

Managing the transition from one compliance maturity level to the next



There are more than 32 researched levers that an entity can pull to manage the transition
from one level to the next. For the purposes of this article, just three will be spotlighted.

The first is tone at the top. Leadership (boards and senior management) modelling the right
behaviours they would like to see is very important (i.e. ‘doing as 1 do’). In level 3 the tone and
top inspire integrated commercial and compliance outcomes — (i.e. largely doing business
the right way). The behaviours that the leadership is modelling are clear, though the
modelling of these behaviours is still inconsistent on this level, the behaviours themselves
are clear.

It is at level 4 that the commercial and compliance outcomes are progressing to be
‘inclusive’ — i.e. consistently doing the right business the right way. The behaviours being
modelled are clear and the modelling of such behaviours is consistent.

Compliance culture is the second lever and relates to creating an environment in which
people in the organisation ‘say and do the right things’. At level 3, majority of people have to
say and do the right thing. In level 4, almost everyone has to do and say the right thing.

While the creation of such an environment is best led by the board and senior management,
maintaining and reinforcing it is the responsibility of everyone in the organisation. Saying and
doing the right thing requires a framework to manage top prior outcomes in the organisation.
Such a framework may include key performance indicators for all staff members regarding
compliance obligations. As we always say, ‘Compliance is business of Business and not of
Compliance’.

The consequence and reward structure must also incentivise the correct behavioural
outcomes. To this end, it is noted that some entities in level 4 are already in a gating system?
from a consequence and reward system perspective (amongst other things).

Itis clear that there are benefits for all stakeholders in the upper levels and these two levers
are dial-moving in terms of the transition from one level to the next.

In closing,

1. Instruments like the GACP are a critical tool that goes beyond managing compliance
processes but also manages overall positive compliance outcomes for all key
stakeholders. Their usefulness transcends the legacy bounds between compliance
practitioners and other key stakeholder in the governance ecosystem, i.e. senior
management, boards and shareholders.

2This system of reward or consequence stipulates the starting point to be whether or not license to operate
requirements were observed, before achievement of commercial outcomes can be discussed for purposes
of incentives. Or whether or not commercial outcomes were achieved in a manner that enhances the
business’s license to operate requirements, before the actual commercial outcomes can be discussed.



2. Compliance maturity assessments are growingly becoming a currency for senior
management and boards of licensees, shareholders, and regulatory authorities in
effectively managing their compliance interests, whatever those are. Data suggests that
if more entities make a deliberate and strategic investment (financial or otherwise) in
scientifically maturing their compliance environments, the journey to more positive
compliance outcomes will accelerate. This is a win-win for all parties involved.

3. Data indicates that it is out of the norm and almost always susceptible to adverse
compliance, risk and governance outcomes for entities, particularly mid- and big-sized
entities, to be in levels below ‘Defined’. Being at the level of ‘Defined’ or higher has many
upsides, i.e. minimised regulatory vulnerabilities; value enhancement for the business;
reduced propensity to incur regulatory administrative sanctions, etc. These are critical
tenets of a business that leverages the strength of compliance programme to offer
sustainable value to its clients.
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